JOBS Actand REG D Rule 506

By Barry Michael, Senior Advisor, FOCUS Investment Banking LLC, Carson Porter, Partner, Rimon PC,

and Frank Vargas, Partner, Rimon PC

In April 2012 the JOBS Act became law. The main purpose of
the Act was to stimulate development of new businesses in order
to create more jobs. As part of the stimulus plan the SEC was
directed to develop rules that would make it easier for entrepre-
neurs to access capital in order to launch and grow businesses.
Finally on July 10, 2013 the SEC announced a Final Rule
designed to remove some of the barriers associated with the his-
torical complexity for raising capital.

How Have the Rules Changed?
Prior to adoption of the new Rule it was very difficult to meet
the SEC requirements in order to start and grow a business. For
example, a sponsor of a stock offering would have to either reg-
ister the offering with the SEC or rely upon a specific exemption
from registration. Obtaining an exemption required strict adher-
ence to the regulations limiting the type of advertising and pro-
motional materials the sponsor could use as well as limiting the
persons to whom he could offer the investment.

Section 201(a)(1) of the JOBS Act directed the SEC to
remove certain limitations on general solicitation for securi-
ties offerings under Rule 506. The new final rule attempts to
achieve that objective. Now a sponsor of a securities offering can
make general solicitation and general advertising of that offer to
everyone; provided, however, that sales are limited to “accredited
investors”.

Who Is an Accredited Investor?

In addition to certain entities, a person is an accredited investor
who meets one of the following standards:

* An individual net worth or joint net worth with a spouse
exceeding $1 million at the time of purchase of the securities

offered;

* An individual annual income exceeding $200,000 for each
of the two most recent years or a joint annual income with a
spouse exceeding $300,000 for those years as long as there is a
reasonable expectation of the same income level in the current
year.

How Does One Determine Whether

a Person is an Accredited Investor?

The burden is on the sponsor selling the securities to make that
determination. However the final rule provides some direction by
providing a nonexclusive list of methods that could be used

to satisfy the verification requirement as follows:

The sponsor can review copies of IRS forms reporting the
income of the purchaser and obtain a written representation from
the purchaser that he/she will likely continue to earn the required
minimum amount of income in the current year; or obtaining
written confirmation from a CPA, attorney, registered broker
dealer, or registered investment advisor stating that such entity
has taken reasonable steps to verify the purchasers accredited
status and is comfortable that the purchaser qualifies.
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If I Want to Raise Money for My Enterprise

Can I Sell to Anyone I Want?

Under the new rules you can promote the offering to anyone you
wish; however, you can only sell stock to accredited investors.

When Does this Rule Take Effect?
The Final Rule becomes effective on September 23, 2013.

What Can I Do to Make Certain
I Comply with the Rules?
Selling stock to the public is a complicated process fraught with
a lot of legal landmines. It would be wise to develop a team of
advisers who could make certain you navigate the regulations
without harm. Certainly, the team should include securities
lawyers as well as broker-dealers. The co-authors of this short
article are members of a law firm as well as a registered broker
dealer.

Should you wish to discuss this in greater detail please
contact one of these persons: Barry.Michael@Focusbankers.com,
Carson.Porter@Rimonlaw.com, or Frank.Vargas@Rimonlaw.com.
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The final rule and form amendments are effective
on September 23, 2013

RULES

Eliminating the Prohibition Against General Solicitation and
General Advertising in Rule 506 and Rule 144A Offerings
https://www.federalregister.gov/articles/2013/07/24/2013-16883/
eliminating-the-prohibition-against-general-solicitation-and-
general-advertising-in-rule-506-and

Pages 44771 — 44805 (35 pages) [FR DOC #: 2013-16883]

Disqualification of Felons and Other Bad Actors

from Rule 506 Offerings
https://www.tederalregister.gov/articles/2013/07/24/2013-16983
/disqualification-of-felons-and-other-bad-actors-from-rule-
506-offerings

Pages 44729 — 44771 (43 pages) [FR DOC #: 2013-16983]

PROPOSED RULES

Amendments to Regulation D, Form D and Rule 156
https://www.tederalregister.gov/articles/2013/07/24/
2013-16884/amendments-to-regulation-d-form-d-and-rule-156
Pages 44806 — 44855 (50 pages) [FR DOC #: 2013-16884]
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